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TAKING (LEGAL) TRADITIONS SERIOUSLY, OR WHY 
AUSTRALIAN CONTRACT LAW SHOULD NOT BE 
CODIFIED: AN UNCONVENTIONAL INQUIRY 
 
LUCA SILIQUINI-CINELLI* 
 
 
 Has tradition still the same hold upon men now as in the past? 
–Lewis Mumford1 
 
 
Judge-made law is different from jurist-made law. 
–Alan Watson2 
 
 
To reject the biological and symbolic dimension [of the law] leads to the 
insanity of treating humans as mere animals or as pure mind, subject to no 
limits that are not self-imposed. 
–Alain Supiot3 
 
 
I   INTRODUCTION 
 
In a compelling passage of his Law, Legislation and Liberty, Friedrich Hayek 
vehemently claimed that ‘however careful we may think out beforehand every single 
act of law-making, we are never free to redesign completely the legal system as a 
whole [because] [l]aw-making is necessarily a continuous process in which every step 
produces hitherto unforeseen consequences for what we can or must do next’.4 
Unfortunately, this claim has not been heard by postmodern and neorealist lawyers. In 
fact, in the post-World War II period, (the) law has been profoundly transformed by 
internal and external forces simultaneously, and the definition of the space by which it 
makes itself ontologically representable and tangible through its signification has been 
continuously manipulated for practical purposes.5 I consider the issue of the necessity 
of and opportunity for Australian contract law to be codified as a typical example of 
this.  
                                                          
*  LL.B (mcl), PhD (Turin). Lecturer,Contract and Commercial Law Unit Chair, School of Law, 
Faculty of Business & Law, Deakin University. 
1  Lewis Mumford, Faith for Living (Harcourt, Brace and Co, 1940) 132. 
2  Alan Watson, Roman Law and Comparative Law (University of Georgia Press, 1991) 250. 
3  Alain Supiot, Homo Juridicus: On the Anthropological Function of the Law (Saskia Brown 
trans, Verso, first published 2005, 2007 ed) ix. 
4  Friedrich Hayek, ‘Rules and Order’ in Law, Legislation and Liberty (Routledge, first published 
1973, 2013 ed) 62–3. 
5  I have discussed this at the Graduate Legal Research Conference ‘Divergence and Dissent in 
Legal Globalization’, held by Católica Global Law School, Lisbon, in September 2014, and at 
the Conference ‘De-juridification: Appearance and Disappearance of Law at a Time of Crisis’, 
IVR International Association of Legal and Social Philosophy, UK Branch, held at the Law 
Department, London School of Economics and Political Science, in October 2014. At both 
conferences I presented the paper entitled ‘The Age of ‘Depoliticization’ and ‘Dejuridification’ 
and its ‘Logic of Assembling’: An Essay Against the Instrumentalist Use of Comparative Law’s 
Geopolitics’ (2015) 37(2) Loyola of Los Angeles International and Comparative Law Review, 
forthcoming. 
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In 2012, the then Attorney General published a discussion paper with the aim to 
‘explore the scope for reforming Australian contract law’.6 More precisely, the purpose 
of the paper was to ‘start the discussion’ about the necessity or opportunity for 
Australian contract law to be codified as a way of ‘reducing business costs and 
improving [its] international standing’.7 Delving into this framework unconventionally, 
the present contribution explores the unofficial meaning(s) of the codification process 
with the aim of transcending the limits of analytico-positivistic and business-oriented 
lines of inquiry. 
Although the shift of national sociopolitical, legal, and economic priorities related 
to the change of government makes it highly unlikely that a decision on contract law 
codification will be part of the federal agenda in the near future, the need to conduct 
such an inquiry is partly related to something that Warren Swain has recently 
addressed – the question of whether the codification of Australian contract law is 
‘necessary, desirable, and possible’. Swain’s is a useful contribution that deserves 
praise; I will quote it in due course.8 His suggestions make it evident that the 
codification issue is particularly relevant to Australian legal scholarship right now. 
Swain’s reflections lead to a series of conclusions that render particularly 
necessary the unconventional investigation that I propose here. That it was Jeremy 
Bentham who coined the term ‘codification’ is well-known;9 that ‘Australian common 
law is not a code’10 is equally accepted. Yet the multiple, unofficial (and thus 
‘esoteric’) meanings of the terms ‘code’ and ‘codification’ are less-clear. And so are 
the ontological (and, thus, anthropological and biopolitical) preconditions that must be 
satisfied for any codification process to take place. This is clearly demonstrated by 
how often the terms ‘code’ and ‘statute’, and ‘codification’ and ‘harmonisation’ are 
confused and used improperly.11  
                                                          
6  Attorney General’s Department (Cth), Improving Australia’s Law and justice Framework: A 
Discussion Paper exploring the Scope for Reforming Australian Contract Law (2012) 
<http://www.ag.gov.au/Consultations/Documents/ReviewofAustraliancontractlaw/Discussionpa
perImprovingAustraliaslawandjusticeframeworkAdiscussionpaperexploringthescopeforreformin
gAustraliancontractlaw.pdf>.  
7  Discussion Paper, i. 
8  Warren Swain, ‘Contract Codification in Australia: Is It necessary, Desirable and Possible?’ 
(2014) 36 Sydney Law Review 131. See also ibid ‘Codification of Contract Law: Some Lessons 
from History’ (2012) 31(1) University of Queensland Law Journal 39. See also n 18 below. 
9  Jeremy Bentham, Papers Relative to Codification and Public Instruction (Nabu Press, first 
published 1817, 2010 ed). Quoted by Swain at the beginning of his article. 
10  John W Carter, Elisabeth Peden, ‘Good Faith in Australian Contract Law’ (2003) 19(2) Journal 
of Contract Law 155, 171. 
11  By way of an example, the preamble to the Sale of Goods Act 1896 (Qld) states that it is an Act 
to ‘codify and amend’ the law relating to the sale of goods. Importantly, in England in the late 
nineteenth century there was much talk of a commercial code which was made up of statutes 
such as the Bills of Exchange Act 1882, the Partnership Act 1890, the Sale of Goods Act 1893, 
and the Marine Insurance Act 1906. It is therefore not surprising that, as Samantha Traves 
writes, the Act is said to be a ‘codification of the law relating to sale of goods, that is, a statute 
which coordinates and systematises the law but does not invent principles’. See Samantha 
Traves, Commercial Law (LexisNexis, 3nd ed, 2014) 137 (emphases added). The Hon Justice 
James Spigelman is of a similar opinion. In his words, ‘statutes occupy more and more areas 
hitherto the subject of case law including, in the last year or so in Australia, significant aspects of 
the law of torts. Some areas have been, in effect, codified, eg New South Wales, Tasmania and 
the Commonwealth level in the Evidence Act’, in ‘Foreword’ (2003) 26(2) UNSW Law Journal 
345, 345 (first two emphases added). Yet Agamben argued that ‘[e]very reflection on tradition 
must begin with the assertion that before transmitting anything else, human beings must first of 
all transmit language to themselves’. This is why, Agamben further maintained, ‘terminology is 
the poetry of thought’ in ‘Tradition of the Immemorial’ in Giorgio Agamben (ed), Potentialites 
(Stanford University Press, 1999) 104–15, 104, and ibid ‘Pardes: The Writing of Potentiality’ 
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Too often, legal scholars who are concerned with contract law policies and 
decision-making procedures focus their efforts only on the superficial (that is, official) 
elements of any codification intent. Yet far from being just a positivistic or business-
related matter, the deliberative and artificial creation of a ‘corpus’ juris has a 
significant impact on delicate issues of legal systemology, legal ontology, political 
theology, political anthropology, and biopolitics that deserves to be properly addressed.  
Such a topic deserves extended treatment, certainly more than can be provided 
here. Hence, by adopting a comparative and multidisciplinary modus investigandi that 
overcomes the limits of (sometimes opportunistic) reductionist approaches to 
codification, this paper seeks to reflect on the necessity of addressing this process 
unconventionally by delving into its ‘occult’, yet real, essence. 
The suggested deconstructivist roadmap will lead to the conclusion that the 
mythical (yet powerful) geopolitical divide that still characterises law’s ontological, 
anthropological, and biopolitical signification in Civil and Common law12 traditions 
notwithstanding the dissolutive dictum of the global order project, make the attempt to 
encapsulate Australian contract law within a constructivist ‘corpus’ juris in Hayekian 
terms inappropriate and dangerous. 
In this sense, it should be clarified from the very beginning that this article will 
not deal with the ‘efficiency’ and ‘utility’ tests that any codification debate 
unavoidably generates. I have addressed these issues in another context with respect to 
the Europeanisation of contract law13 and the parameters of this paper do not allow for 
its reproduction and/or further contextualisation here. Also, and more importantly, I 
will not investigate the delicate anthro-socio-biopolitical function(s) fulfilled by 
contracts and contract law rules for society at large: I have discussed that elsewhere,14 
and will just mention here some of the suggestions made on that occasion. 
This paper is structured as follows: Section II will investigate the necessity of 
having a deconstructivist approach to codification; Section III offers an interpretation 
of codification through the lens of a Hayekian approach to legal systemology and legal 
                                                                                                                                            
205–18, 206, respectively. Within this perspective, it should be noted that the law is a science, 
and like every science, is conceived, shaped, and expressed in a determined and accurate 
language formed by precise terms, locutions, and sentences that ought not be taken for granted 
because the law’s performative instances depend on its hermeneutics. The fact that a statute is 
the legal tool specifically conceived to organise a certain area of law, with the eventual intent to 
provide that area with new guiding principles cannot, and should not lead us to define it in terms 
of a ‘code’. See also n 11 below. 
12  As will emerge, this is so notwithstanding what is suggested by several data on the current 
development of the Common law tradition. See Arthur R Emmett, ‘Towards the Civil Law?: The 
Loss of ‘Orality’ in Civil Litigation in Australia’ (2003) 26(2) UNSW Law Journal 447. 
It is worth specifying that I use capital ‘C’ to refer to the Common law as a legal tradition. 
Common and common law are two different things: while the former is a legal tradition marked 
by a number of particular characteristics, the latter refers to only a part of the Common law (and 
includes elements of both case law and customary law). I should also clarify that the specific aim 
of this contribution is to inquire into the original essence of the Common law tradition, not into 
its Anglo-American component. That is why the essence of codifying process which led to the 
drafting of the Uniform Commercial Code, and which would deserve a separate investigation, is 
not discussed. 
13  Siliquini-Cinelli, above n 5, 25–87. 
14  This was the topic of the Private Law Staff Seminar entitled ‘Good Faith and Contracts – 
Brothers in Arms’, that I gave at the Faculty of Law, University of Cape Town, on 12 May 2012. 
See also Luca Siliquini-Cinelli, Andrew Hutchison, ‘Constitutionalism, Good Faith and the 
Doctrine of Specific Performance: Rights, Duties and Equitable Discretion’ (2016) 1 South 
African Law Journal, forthcoming. 
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ontology; Section IV (briefly) deals with the current European landscape on 
codification of private law; Section V investigates the relationship between the 
instrumentalist use of law’s geopolitics and legal transplants. Concluding remarks will 
be expounded in the sixth section. 
 
  
II   THE NEED FOR A DECONSTRUCTIVIST APPROACH TO CODIFICATION 
 
The main claim of this paper is that any codification debate should be primarily 
directed at overcoming the limits of positivistic lines of analytico-recursive inquiry by 
uncovering the unofficial (and thus ‘occult’) essence of the codifying process. This can 
be done only through the adoption of a deconstructivist modus investigandi capable of 
explaining how and why law’s mythical sublimity and uncanny presence always 
require discursive strategies and constructive narratives to make them ‘tangible’ from 
an ontological point of view. 
The fact that, as de Man has demonstrated,15 deconstruction is never a self- 
assured method of investigation because it is always influenced by what directs its 
movement, forces us to choose what is for present purposes its optimal theoretical 
trajectory and practical working level. After having thought about it carefully, I have 
decided to approach the issue of the necessity of and opportunity for codifying 
Australian contract law through a semi-Derridean deconstructivist methodology 
capable of creating a dialogue between traditions and that which denies them. 
Hence, the (comparative) method adopted throughout this inquiry could not be 
more opposed in both its configuration and aims to Greimas’ structuralism16 – which 
was ultimately aimed at transcending classical views of interpretative/decisionist 
authority through the investigation of how rather than why (legal) texts say what they 
say (and, thus, exercise their performative instances). In particular, Greimas (and later 
on, Bernard Jackson) argued that the surface of discourse, and thus the formalist and 
aesthetic signature17 through which the text is presented to society (a code, a statute, 
case law, etc.), is completely irrelevant, and, more importantly, misleading because it 
is only through the analysis of the common underlying structures of the text that it is 
possible to uncover the universal constructions of meaning production. This paper 
argues instead for the necessity of understanding that the ontological textures that 
law’s mythical force uses to show itself and become the law are never neutral and 
always reflect the particularistic components of the anthropological and biopolitical 
dimensions that produce them. 
The utility of adopting a deconstructivist approach to the issue of whether to 
codify Australian contract law appears even more evident when we bear in mind that, 
as Swain has correctly pointed out, ‘[t]he immediate hurdle faced by any would-be 
codifier of Australian contract law is the decision as to what to include and what to 
leave out [because] [t]here may not even be a consensus on what is encompassed by 
[this term]’.18 
                                                          
15  The Resistance to Theory (Manchester University Press, 1986). See also Christopher Norris, 
Paul de Man. Deconstruction and the Critique of Aesthetic Ideology (Routledge, 1988); ibid 
‘Law, Deconstruction, and the Resistance to Theory’ (1988) 15(2) Journal of Law and Society 
165. 
16  Algirdas J Greimas, Sémantique Structurale (Librairie Larousse, 1966); ibid Sémiotique et 
Science sociales (Editions du Seuil, 1976). 
17  Supiot, above n 3, vii; Giorgio Agamben, Signatura rerum (2008). See also below n 45. 
18  Swain, above n 8, 143. See also Manfred P Ellinghaus, ‘An Australian Contract Law?’ (1989) 2 
Journal of Contract Law 13; John Gava, ‘An Australian Contract law – A Reply’ (1998) 12 
Journal of Contract Law 242; Fred Ellinghaus, ‘Towards an Australian Contract Law’ in 
Manfred P Ellinghaus, Adrian J Bradbrook, and Anthony Duggan (eds), The Emergence of 
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Given the anthropological, biopolitical, and legal need for a nomos in terms of the 
‘division’, ‘allocation’, and ‘appropriation’ of rights, interests, obligations, and 
duties,19 any debate on how to ‘administer’ contract law rules should also be directed 
at addressing what contracts and contract law effectively are and what they represent 
for society at large. If we agree with Hegel that the point of departure for theorising is 
experience,20 it would then be appropriate to begin this delicate task by recognising 
that a contract has the extremely relevant function of providing a legal framework 
within which people do business by exchanging resources. From this perspective, a 
contract may be seen as a neutral field or a truce between two litigants in competition. 
Everyday people need each other to make exchanges because of the scarcity of 
resources and services; a contract is an agreement (pactum) for making such exchanges 
through a ‘mechanism for the mutual exchange of risk-taking’,21 and through which 
homo oeconimics and homo reciprocans ultimately meet.22 
Contracts are indeed intimately involved in the upholding of society’s values, and 
their special virtues lie precisely in their capacity to increase human satisfaction 
through exchange by also pursuing public interests at the same time. This is basically 
the reason why in Common, Civil, and mixed legal jurisdictions, any contract law 
system is structured around the following principles: (i) the contractants are legally 
required to agree on the whole content of the contract, with mistake, undue influence, 
unconscionable conduct, or misrepresentation being always relevant to the validity of 
the agreement; (ii) their common intention is, figuratively, the neutral field (or 
exceptional ‘camp’ in Agambenian terms) in which the contract performs its 
sociopolitical, legal, and economic instances; (iii) the agreement collapses, and the 
truce is no longer operative, precisely when the parties no longer rely on the common 
will that was expressed in the contract; (iv) the primary rule in contracts’ interpretation 
is that, even in cases of ambiguous wording, legal effect should primarily be given to 
the interpretation capable of conserving the contract.23 
Thus, if in Ernest J. Weinrib’s words, ‘[p]rivate law is a pervasive phenomenon 
of our social life, a silent but ubiquitous participant in our most common 
transactions’,24 it is therefore quite clear that contract law is the core area of this 
phenomenon precisely because every contract represents a zone not only of 
                                                                                                                                            
Australian Law (Butterworths, 1989); Mary Keyes and Therese Wilson (eds), Codifying 
Contract Law (Ashgate, 2014). 
19  On the difference between lex and nomos, see Hannah Arendt, The Human Condition 
(University of Chicago Press, first published 1958, 1998 ed) 63; ibid On Revolution (Penguin, 
first published 1963, 2006) 178–86; Luca Siliquini-Cinelli, ‘Legal Systemology and the 
Geopolitics of Roman Law: A Response to Stuart Elden’s Critique of Carl Schmitt’s Spatial 
Ontology’ (2015) (9)2 Pólemos - Journal of Law, Literature and Culture, forthcoming. 
20  Georg WF Hegel, Hegel’s Logic: Being Part One of the Encyclopedia of the Philosophical 
Sciences (William Wallace trans, Clarendon Press, first published 1830, 1975 ed) sect. 12. 
21  Donald Harris, David Campbell, Roger Halson, Remedies in Contract and Tort (LexisNexis, 2nd 
ed, 2002) 182. 
22  Luca Siliquini-Cinelli, Andrew Hutchison, above n 14. The understanding of contracts as a truce 
was the canon of the elective course taught by Professor Pier Giuseppe Monateri, who also acted 
as my Ph.D. supervisor, at the University of Turin. The same view is currently put forward by 
Professor Monateri in his course in Advanced Comparative Law at Sciences-Po. I further 
analysed and integrated this conception during my doctoral studies and then discussed it at the 
aforementioned staff seminar at the University of Cape Town and in Luca Siliquini-Cinelli, 
Andrew Hutchison, above n 14. 
23  This doctrine is rooted in the sociopolitical, legal, and economic need for transactional certainty 
and gives priority to the public implications of a contract for society at large. 
24  Ernest Weinrib, The Idea of Private Law (Oxford University Press, 2012) 1. 
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indistinction (or a point of intersection) between opposite private interests, but also of 
private and public interests together (as Locke would agree). In this sense, if, quoting 
Calabresi, the object of the law ‘is to serve human needs’,25 contract law should be 
seen as a delicate and yet powerful device through which to provide the parties of a 
contract with an efficient formula for normative thinking. Yet, far from merely 
depending on their positivistic degree of adaptability to the economic and legal 
relationships that they want to regulate, the effectiveness of these formulae is also 
intrinsically determined by how contract law is anthropologically, biopolitically, and 
ontologically administered.26 Strictly speaking, this means that not only the law of 
contract itself, but also the texts through which the law of contract is formalistically 
presented to society (ie, through a code, case law, legislation), need to subjugate their 
performative instances to tradition. 
What will be expounded in the following pages takes this into pivotal account. 
 
 
III   A HAYEKIAN UNDERSTANDING OF LEGAL SYSTEMOLOGY AND LEGAL ONTOLOGY 
 
I would suggest that the promoters of codification are (sometimes unconsciously) 
influenced by what Hayek has persuasively defined as the fallacy of ‘constructivist 
rationalism’. In particular, while inquiring into the relationship among freedom, reason, 
and tradition,27 Hayek has, I think successfully, demonstrated that Western culture is 
rooted in two different anthropological and biopolitical 28 conceptions of the theory of 
liberty: ‘one empirical and unsystematic, the other speculative and rationalistic – the 
first based on an interpretation of traditions and institutions which has spontaneously 
grown up and were but imperfectly understood, the second aiming at the construction 
of a utopia, which has often been tried but never successfully’.29 
The first, ‘evolutionary’ tradition is that of the English experience, while the 
second, ‘rationalistic’ one is that of France. As a consequence, English common law 
(and, thus, Australian common law) is rooted in the former.30 For present purposes, it 
is also worth mentioning that this dichotomy reflects a primary antithesis that 
historians usually describe in terms of ‘artificial/natural’ modes of sociopolitical and 
legal thinking. Hayek is, of course, well aware of this origin, and carefully explains 
why the British-French divide is ultimately rooted in Greek philosophical thought. In 
particular, Hayek correctly highlights that it was the Sophist line of thinking that 
                                                          
25  Guido Calabresi, ‘Concerning Cause and the Law of Torts’ (1975) 43 University of Chicago Law 
Review 69, 105. 
26  Peter Goodrich, Reading the Law (Blackwell, 1986); ibid ‘Review of Semiotics and Legal 
Theory’ (1987) 50 Modern Law Review 117; ibid Languages of Law (Weidenfeld, 1990). 
27  Friedrich Hayek, The Constitution of Liberty (Routledge, first published 1960, 2006 ed) 49–62.  
28  On the current relevance of anthropology and biopolitics within legal discourse, see Giorgio 
Agamben, Homo Sacer: Sovereign Power and Bare Life (Daniel Heller-Roazen trans, Stanford 
University Press, first published 1995, 1998 ed); ibid The Open: Man and Animal (Kevin Attell 
trans, Stanford University Press, first published 2002, 2004 ed); Andrea Cavalletti, La Città 
Biopolitica: Mitologie della Sicurezza (Mondadori, 2005); Paul Dresch and Hannah Skoda (eds), 
Legalism: Anthropology and History (Oxford University Press, 2012). See also below n 104. 
29  Hayek, above n 27, 49.  
30  It is not a case that, according to Supiot, ‘[a] collection of individuals only forms a whole if each 
refers to the same organizatory principle, a common law which transcends the existence of any 
single individual’. Supiot above n 3, 34 (emphasis added). On the rare exceptional rationalist 
components of English law, see Barbara Shapiro, ‘Codification of the Laws in Seventeenth 
Century England’ (1974) Wisconsin Law Review 428. See also Lord Scarman, Codification and 
Judge-Made Law (Birmingham University Press, 1966); Mary Arden, ‘Time for an English 
Commercial Code?’ (1997) 56 Cambridge Law Journal 516; Swain, above n 8, 148–9. See also 
below n 36 and n 41. 
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introduced the word physe (which means ‘by nature’) and the words nomō and thesei 
(which mean, respectively, ‘by convention’ and ‘by deliberative decision’) in the fifth 
century BC. After that, the Latin grammarian Aulus Gellius translated these terms into 
naturalis and positivus (two terms from which most European cultures and languages 
derived the words that Western legal thought uses to describe two kinds of law).31 
As comparative law teaches us, codification is the most powerful expression of 
the rationalistic and constructivist conception of social development.32 The rationalist 
attitude towards social phenomena is indeed sadly affected by what Hayek has 
persuasively defined as the ‘constructivist fallacy’, that is, the belief that ‘everything to 
which man owes his achievements is a product of his reasoning [and that] 
[i]institutions and practices which have not been designed in this matter can be 
beneficial only by accident’.33 In particular, according to Hayek, such a fallacy has 
profoundly affected legal reasoning in Civil law countries, making it seem that ‘law’ is 
anything but synonymous with ‘legislation’. While arguing this, Hayek spent much 
effort in explaining that this distortive approach to legal phenomena (i) is rooted in 
anthropomorphic modes of thinking, (ii) received the most complete expression in 
Descartes, and (iii) was finally spread throughout the Western legal tradition by the 
French Revolution and the modern, ‘intentional’ (that is, artificial and mechanical) 
dimension of the Civil legal tradition that it created. He was surely right: although 
since Plato34 Western sociopolitical and legal thought has always dealt with the fallacy 
of the constructivist and rational approach to society, within the Civil law tradition it 
                                                          
31  Hayek, above n 4. See also Arendt, above n 19, 15. 
32  On the ‘evolutionary’ essence of the Common law, see, in addition to SFC Milsom’s works on 
legal evolution from an historical perspective, Oliver Wendell Holmes Jr, The Common Law 
(Dover, first published 1881, 1991 ed); Theodore F T Pluncknett, A Concise History of the 
Common Law (Liberty Fund, first published 1929, 2010 ed); Sir Matthew Hale, The History of 
the Common Law in England (University of Chicago Press, editions in 1713, 1716, 1739; 1971 
ed); Raul C Caenegem, Judges, Legislators and Professors. Chapters in European Legal History 
(Cambridge University Press, 1988); Paul Brand, The Making of the Common Law (Hambledon 
Press, 1992); ibid Kings, Barons and Justices (Cambridge University Press, 2003); Allan 
Hutchinson, Evolution and the Common Law (Cambridge University Press, 2005). See also Lord 
Ellesmere’s definition of the Common law as quoted in Origines Juridicales (Warren, 1671–
1680) 3. For a comparative survey, see Konrad Zweigert and Hein Kötz, An Introduction to 
Comparative Law (Tony Weir trans, Oxford University Press, 1998); Harold C Gutteridge, 
Comparative Law: An Introduction to the Comparative Method of Legal Study and Research 
(Cambridge University Press, 1949); Otto Kahn Freund, Comparative Law as an Academic 
Subject (Clarendon Press, 1965); Basil S Markesinis, Comparative Law in the Courtroom and 
Classroom. The Story of the Last Thirty-Five Years (Hart, 2003); H Patrick Glenn, ‘Aims of 
Comparative Law’, in Jan M. Smits (ed), Elgar Encyclopedia of Comparative Law (Edward 
Elgar Pub., 2006) 57; ibid Legal Traditions of the World (Oxford University Press, 2010) 133; 
Peter de Cruz, Comparative Law in a Changing World (Routledge-Cavendish, 2007); Mads 
Andenas and Duncan Fairgrave (eds), Tom Bingham and the Transformation of the Law (Oxford 
University Press) 687–866; Pier Giuseppe Monateri (ed), Methods of Comparative Law (Edward 
Elgar Pub., 2012); Tom Ginsburg, Pier Giuseppe Monateri, and Francesco Parisi (eds), Classics 
in Comparative Law (Edward Elgar Pub., 2014); Mathias M Siems, Comparative Law 
(Cambridge University Press, 2014); Maurice Adams and Jacco Bomhoff (eds), Practice and 
Theory in Comparative Law (Cambridge University Press, 2012). See also above n 30 and below 
n 41. 
33  Hayek, above n 4, 11. 
34  In Plato’s words, ‘… the ideal is for authority to be invested not in a legal code but in an 
individual who combines kingship with wisdom’, Statesman, 294a. 
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was only Gianbattista Vico who affirmed the superiority of the legal scholar who could 
deal with the ‘ultimate configuration of facts’ rather than with positive law.35 
Hayek’s contribution is of pivotal interest here because it makes it easier to 
understand the limits and paradoxes not only of codification, but of the positivistic 
dictum of the Leviathan, broadly understood. More precisely, as I have recently 
argued,36 while entering the legal discourse and imposing its misleading and 
instrumentalist shift, positivism has tried to tell us that it is possible to capture law’s 
physical immateriality and confine its uncanny presence within a definitive and 
tangible vestimentum of social recognition (the law) whose authority and normativity 
do not require any other ‘extra-legal’ component. In other words, the artificial birth of 
the Leviathan has imposed a politico-positivistic and constructivist dictum on legal 
thought (the so-called new raison d’état), with the aim of associating ‘law’ with 
‘legislation’ and depriving jurists of their role as guardians of law’s mythical essence.  
The ‘political sin’ of legal positivism, of which codification is the greatest 
expression,37 is therefore rooted in the emergence of the modern European nation-state 
as an artificial and political creature that has monopolised political action and reduced 
jurists’ role to one diametrically opposed to the prestigious one they had during the 
Middle Ages and Renaissance. In short, with the exception of Germany where 
universities maintained an effective role due to the absence of a unitary political model 
of state power, from having been the militia legum (or militia literata, or, as Baldus 
defined it, militia doctoralis38), modern continental jurists found themselves nothing 
more than ‘an unwitting tool, a link in a chain of events that [they do] not see as a 
whole’.39 
Yet, as Burke taught us,40 law’s immateriality can never be fully captured, 
because something of it always exceeds the positivistic attempt to imprison it. In fact, 
since the era of Ranulf de Glanvill, Henry de Bracton, and William Blackstone’s 
reflections on the nature and use of law and legal reasoning, the oracles of the common 
law have become increasingly aware that ‘what is non-legal is always necessary to 
make law properly legal’.41  
                                                          
35  De antiquissima, Ch. 2. It is worth mentioning here that the ‘evolutionary/rationalist’ dichotomy 
may be rooted in the ‘anomaly-custom/analogy-regularity’ antithesis that had divided Greek and 
Roman grammarians since the second century AD. See Peter Stein, Regulae Iuris (Edinburgh 
University Press, 1966) 53ff. See also above n 30, and below n 41 and n 60. 
36  Luca Siliquini-Cinelli, ‘Imago Veritas Falsa: For a (Post-)Schmittian Decisionist Theory of 
Law, Legal Reasoning, and Judging’ (2014) 39 Australian Journal of Legal Philosophy 118. 
37  According to Hayek, ‘[t]hose who believe that all useful institutions are deliberate contrivances 
and cannot conceive of anything serving a human purpose that has not been consciously 
designed are almost of necessity enemies of freedom’. Hayek, above n 27, 55. 
38  To be compared ontologically to the militia coelestis of the Church and the armed aristocratic 
militia of the nobles. See Siliquini-Cinelli, above n 5 and 36. 
39  Hayek, above n 4, 63. See also, Morigiwa Yasutomo, Michael Stolleis, and Jean-Louis Halpérin 
(eds), Interpretation of Law in the Age of Enlightenment (Springer, 2011). 
40  Edmund Burke, Reflections on the Revolution in France (Oxford University Press, first 
published 1790, 2009 ed); ibid A Philosophical Enquiry Upon the Origin of Our Ideas of the 
Sublime and Beautiful (Oxford University Press, first published 1757, 2008 ed). It is interesting 
to note that when criticising Gadamer’s hermeneutics and his claim that it is futile to challenge 
(legal) traditions, Habermas referred to Burke. See Jürgen Habermas, ‘A Review of Gadamer’s 
Truth and Method’ in Brice R Wachterhauser (ed), Hermeneutics and Modern Philosophy (State 
University of New York Press, 1986) 243, 268. 
41  Costas Douzinas, Ronnie Warrington, Shaun McVeigh, Postmodern Jurisprudence (Routledge, 
1993) 26. 
To those who would point out that it is incorrect to mention Glanvill, Bracton and Blackstone 
because they also argued for the influence of Roman law in their taxonomy, I would reply by 
quoting Watson, who correctly notes that ‘the stress on similarities in these two approaches is … 
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A   Introducing Legal Systemology and Legal Ontology 
 
The foregoing may be fully understood (and eventually criticised) only after one 
has investigated the utility of taking an ontological approach to law and legal 
reasoning. Ontology is the science that investigates what ‘exists’.42 In particular, while 
challenging conventional forms of analytical metaphysics, ontology shifts the 
interpreter’s attention from the ‘subject’ to the ‘object’. In doing this, ontology tries to 
fill the gaps left behind by Western metaphysics and logic. From an ontological point 
of view, there exist three different categories of objects: ideal objects are those that 
exist out of space and time and that need to be represented in order to be 
‘administered’ (ie, numbers and dreams); natural objects are those that exist in space 
and time independent from our (linguistic, figurative, anthropological, biopolitical, 
etc.) presentification and understanding of them (ie, a mountain, a lake); social objects 
are those that exist in space and time only because of us and that assume within our 
society the shapes and functions (or ‘destinations’) that we want to give them (ie, Wall 
Street, a country, a pen, a contract law code). 
Now, according to legal ontology, law is an ideal object that inevitably needs to 
be represented for practical purposes; when we represent it (that is, when law manifests 
itself through the ontological signification with which we provide it), we create the law 
as an ontologically tangible social object that lives in space and time because of us. In 
short, law is the genre to which legal systems and legal norms belong; the law is what 
lawyers and legal officials (ie, judges) do.43 
The foregoing may prove useful for present purposes only if is united to the 
lessons taught by legal systemology. As Cristina Costantini has persuasively argued 
whilst inquiring into Goodrich’s ontological approach to law, ‘legal systemology can 
be viewed as the study of the historical ways in which the presentification of Law has 
been achieved’.44 That is to say, legal systemology may shed some light on the 
understanding of how the ontological, sociopolitical, and geopolitical tendency to 
capture law’s sublimity has shaped and influenced the formation of legal traditions. 
Costantini has persuasively maintained that ‘[t]he movement through which Law is 
trans-ferred, or etymologically trans-lated from a pre-existent logos to a set of 
operational rules, statements and code could be qualified as signature’.45 Ontologically 
speaking, the signature may therefore be understood as the ‘sign’ that reveals the 
invisible (pre-)existing qualities of all things. In this sense, legal systemology may find 
a valuable ally in legal semiotics. As semiotics is the discipline concerned with 
processes of signification, legal semiotics may be defined as that science of legal signs 
whose task is ‘not to discover or to interpret the meaning of [legal] texts, but to 
reconstruct the rules governing the production of [legal] meaning’.46 
                                                                                                                                            
fundamentally misplaced and leads to serious misunderstanding of the two systems, and of the 
legal development in general’. See Watson, above n 2, 250. See also ibid 250–65, and 139–46. 
Finally see above n 30, n 32, n 35, and below n 52. 
42  I discussed the utility of an ontological approach to comparative private law at the Workshop on 
the Use of Comparative Law in Postgraduate Programmes, organised by the British Association 
of Comparative Law and hosted by The University of Nottingham’s School of Law in July 2011.  
43  John Gardner has recently made a few suggestions on this process as well. See Law as a Leap of 
Faith (Oxford University Press, 2012) 185–90. 
44  Cristina Costantini, ‘The Iconicity of Space: Comparative Law and the Geopolitics of 
Jurisdictions’ in Monateri (ed), above n 32, 230, 235. 
45  Ibid 234. See also above n 17. 
46  Douzinas, Warrington, McVeigh, above n 41, 92. See also Bernard Jackson, Semiotics and Legal 
Theory (Routledge & Kegan Paul, 1985). 
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That said, if our aim is to understand fully what codification is really about, we 
first have to realise that, while the guardians of the common law have understood the 
flaws of any constructivist and instrumentalist approach to law, the activity of the 
jurists of the Civil law tradition has always been affected by the distortive fallacy of 
constructivist rationalism as imposed by the French Revolution and artificially 
expressed by the political dictum of the Leviathan.47 More precisely, from the 
perspective of legal systemology, civilian rulers and lawyers have always been 
influenced by an understanding of the law as a ‘human construct’, and have therefore 
believed in the utopian and misleading possibility of encapsulating law’s mythical 
essence within a definitive political ‘corpus’ of ontological signification (the ‘code’). 
This is primarily due to the modern civilian ‘scientific view’ of the role of the jurist, 
which, as discussed, must be investigated along with the emergence of the modern 
European-nation state.48 Yet the artificial solution of rendering the state the only 
guardian of law’s uncanny presence reveals an intrinsic paradox, and hence a limit, 
especially for that which concerns the making of codes.  
The code-drafting process of the eighteenth century was indeed aimed at 
encapsulating the entire law of a given area of interest (criminal, private, 
administrative, etc.) in a complete, perfect, and tangible socio-political vestimentum, so 
that it would not have dispersed ‘residuals’ left over. Importantly, given law’s 
ontological need for a ‘corpus’ to show itself and prove its historical existence,49 once 
the modern European-nation state was mechanically conceived as a particularistic 
‘exception’ to the Holy Roman Empire through the revolutionary process of insular 
signification of politics and law as expressed by the Schmittian link between 
localisation (Ortung) and ordering (Ordnung), the new Leviathan needed a visible and 
tangible ‘platform’ of ontological recognition and legitimation. Such a ‘platform’ was 
finally found in both the national constitutions and codes, whose aim was to protect the 
Civil law tradition in its various localisations through instrumentalist and constructivist 
approaches to law’s sublimity.50 This modern process of ‘ex-carnation’51 by which the 
civilian jurist has tried to grab law’s mythical essence and then ‘encapsulate’ it in a 
definitive tangible ‘corpus’ of social recognition and consciousness is, in part, 
anthropologically rooted in the Romans’ and a mediaeval attempt to ‘ex-carnate’ law’s 
sublimity into the Twelve Tables and Corpus Juris, and is ontologically opposite to the 
process of the ‘in-carnation’ of law’s uncanny presence in the ongoing activity of the 
oracles of the common law. 
                                                          
47  The Latin locution ‘auctoritas non veritas facit legem’ meant nothing more than that the state, 
through its officials, became the only guardian of law’s uncanny presence and legal reasoning.  
48  Edwina Dunn, ‘Point de vue sur la spécifité des universitaries dans les  Facultés de droit: 
comparisons franco-anglaises’ (2009) 62 Revue Interdisciplinaire d’Études Juridiques 33. 
49  The ongoing confusion over the definitions of ‘code’ and ‘statute’ is rooted in this need (see 
above n 11). Obviously, from a merely functionalist point of view, law’s need for aesthetic 
formalism serves also to guarantee a certain degree of predictability – without which, 
transactional certainty within contract law practice and legal order, from a broader perspective, 
cannot be achieved. 
50  Siliquini-Cinelli, above n 5. 
51  While inquiring into the ‘human mastery over laws’, Supiot describes the process of 
secularisation as that in which ‘like Renaissance statues, [laws] … were wrenched from 
cathedrals and placed in public squares and gardens’. See Supiot, above n 3, 51. See also 
Cristina Costantini, La Legge e il Tempio (Carocci Editore, 2007) 220–37; Harold J Berman, 
Law and Revolution vol I–II (Harvard University Press, 1983, Belknap Press 2006); John H 
Merryman, The Civil Law Tradition (Stanford University Press, 2007); Herst H Kantorowicz, 
The King’s Two Bodies (Princeton University Press, 2008); Antonio Padoa Schioppa, Storia del 
Diritto in Europa (il Mulino, 2007); John H Baker, The Law’s Two Bodies (Oxford University 
Press, 2001). Finally, see above n 32. 
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Unfortunately, while the Romans understood the limits of their positivistic 
approach,52 neither medieval nor modern European jurists realised that, given the 
multitude of cases produced by the perennial movement of human life, such a 
constructivist result might not be achieved. This is, within legal theory, the maximum 
expression of the failing endeavour (supported by the failing illusion) to make 
everything subject to rational control. Neo-positivists and analytical (legal) thinkers of 
today are affected by the same misleading constructivist conception of social 
development.53 
Such a theoretical fallacy has, in Hayek’s words, led to ‘the fiction that all the 
relevant facts are known to some one mind, and that it is possible to construct from this 
knowledge of the particulars a desirable social order’.54 Being affected by the utopian 
desire to control all determinations of human interaction through reason (in Accursius 
word’s, ‘omnia in corpore iuris inveniuntur’), the promoters of such a fictional 
understanding of anthropological, sociopolitical, and legal development are usually 
focussed on fighting against the inevitable role that the ‘unknown’ has in social 
development. That is to say, they have never understood that ‘we should provide the 
maximum … opportunity for unknown individuals to learn … facts that we ourselves 
are yet unaware of and to make use of this knowledge in their action’.55 
Of central interest here is Hayek’s notion of ‘purposes-independent rules of just 
conduct’, which ‘delimit protected domains not by directly assigning particular things 
to particular persons, but by making it possible to derive from ascertainable facts to 
whom particular things belong’,56 and which rise, evolve, and eventually die through 
(natural and spontaneous) practice. What constructivist rationalism has not understood 
is that individuals ‘had learned to observe (and enforce) rules of just conduct long 
before such rules could be expressed in words’ and, while doing so, they had formed 
an ‘organism’, or ‘open society’, or ‘spontaneous order of society’ in opposition to 
what we may define as an ‘organisation’ or ‘government’.57 Such an evolutionary 
understanding of social phenomena has always been neglected by the rationalist 
attitude, and thus, by the codification intent. 
Hayek uses his claim as a trajectory to maintain further that the rule of law 
promotes ‘liberty’ by allowing individuals (or ‘players’) to know in advance only the 
abstract, purpose-independent ‘rules of just conduct’ that neutrally regulate their 
activity and social interactions. In other words, Hayek’s economic (and legal) ideal of 
society is that of a community rooted in an ‘impersonal process of the market’ that is 
‘just’ not because the results that it provides are just, but because the conduct of the 
players is just: although this networking socioeconomic and legal system will confer 
on some persons rights and on others corresponding obligations, its consequences are 
neither rationally intended nor foreseen, and consequently, cannot be considered 
‘unjust’. This is why, as Hayek claimed in The Political Ideal of the Rule of Law, ‘all 
laws must be general, equal and certain’. 
                                                          
52  Pier Giuseppe Monateri, ‘Black Gaius. A Quest for the Multicultural Origins of the “Western 
Legal Tradition”’ (2000) 51 Hastings Law Journal 1; Siliquini-Cinelli, above n 19. 
53  For a broad investigation into what has been labelled ‘radical constructivism’ (whose main 
promoters are the neo-positivists Donald Davidson and Nelson Goodman), see Franca 
D’Agostini, Realismo? (Bollati Boringhieri, 2014).  
54  Hayek, above n 4, 15. 
55  Hayek, above n 27, 28. 
56  Hayek, above n 4, 203. 
57  Ibid 50–2 and 197–200. See also volume 2, The Political Order of a Free People. 
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Yet it should be noted that these words would have no meaning if we were to 
confuse ‘custom’ with ‘habits’ and ‘conventions’. In particular, although some types of 
habit are of an obsessive-compulsive type, habits are usually not regarded as ‘socially 
compulsive’. The vital difference, as Dennis Lloyd has persuasively summarised, is 
that ‘those who accept the customs and adhere to them regard themselves as in some 
way bound or obliged to observe them’.58 Within this framework, it is further possible 
to identify specific observances that, although they may not be considered as fully 
obligatory, should be considered ‘proper modes of behaviour which people are 
expected to carry out, though in practice it is recognised that they frequently fail to do 
so, and such omissions are accordingly tolerated’.59 Here we may identify the core of 
Josef Esser’s notion of legal interpretation as existential connubium between jus 
scriptum and jus non scriptum.60  
 
 
IV   A EUROPEAN PRIVATE LAW? 
 
In the Attorney General’s Discussion Paper, close attention was paid to the 
European scenario on contract law. Right from the very beginning of the report, there 
was particular emphasis on the fact that, according to the European Commission 
(‘EC’), there are ‘potential gains’ of €26 billion to be realised from harmonising 
contract law across member states, and that ‘must raise questions as to whether 
Australian contract law is also in need of renovation’.61 
This claim, which clearly prioritises an understanding of the codification issue 
from within, should also be seen in light of its ‘international’ counterpart. The then-
Attorney General indeed suggested that differences between Australian (contract) law 
and that of major trading partners (such as China) might be an obstacle to trade and 
progress. Yet, as Swain has correctly noted, ‘[i]t is unclear exactly what ought to be 
harmonised and by how much. If harmonisation of contract law is just a matter of the 
form that the law of contract takes then it is difficult to see that much will be 
achieved’.62  
Given the importance of codification and its implications from the perspectives of 
private and public law, it is quite evident that the link with European law is not 
incidental and in fact was made for specific reasons. In particular, it is reasonable to 
                                                          
58  Dennis Lloyd, The Idea of Law (Penguin, 1964) 229. 
59  Ibid 229–30. 
60  Josef Esser, Precomprensione e Scelta del Metodo nel Processo di Individuazione del Diritto 
(ESI, first published 1972, 1983 ed) 20. It should be noted that the concept ‘jus non scriptum’ 
does not overlap with that of ‘oral law’. It is rather understood in terms of ‘social customs’ or 
‘unconscious habits’ by Hayek and ‘forms of life’ by Giorgio Agamben. See, respectively, 
Hayek, above n 4, and Agamben, above n 28; ibid The Highest Poverty (Adam Kotso trans, 
Stanford University Press, first published 2011, 2013 ed); ibid Opus Dei: An Archaeology of 
Duty (Adam Kotso trans, Stanford University Press, first published 2012, 2013 ed); ibid The 
Kingdom and the Glory (Lorenzo Chiesa trans, Stanford University Press, first published 2007, 
2011 ed). Similarly, we may define jus non scriptum in terms of jus gentium or, through a 
reference to Ehrlich, ‘living law’. See Marc Hertogh (ed), Living Law (Hart, 2002).  It should 
also be noted that according to Aristotle, ‘virtues’ are defined as ‘habits’. See Nicomachean 
Ethics, 1105-5b19-20 and 1106a12-24. Finally, see above n 30, n 32, n 35, n 60 and below n 87. 
61  Discussion Paper, i. 
62  Swain, above n 8, 136. This suggestion leads to an inquiry into ‘what kind of knowledge we 
need for carrying out comparative research’, as asked by Mark Van Hoecke in ‘Deep Level 
Comparative Law’, in Mark Van Hoecke (ed), Epistemology and Methodology of Comparative 
Law (Hart, 2004) 165–95. See also ibid (ed), above n 80; Monateri (ed), above n 32. See also the 
thought-provoking contributions in Pierre Legrand and Roderick Munday (eds), Comparative 
Legal Studies: Traditions and Transitions (Cambridge University Press, 2003). 
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assume that the then-Attorney General believed it wise to evoke the European 
experience because Australia and the European Union (‘EU’) not only share similar 
contract law and business-related challenges, but, from a broader perspective, also 
have sociopolitical, legal, and economic similarities. 
Yet this view is highly superficial and should be further contextualised. Although 
Australia and the EU are related by the anthropological phenomenon of migration and 
the belief in Western sociopolitical and legal values (liberty), forms of government 
(democracy), and doctrines (the rule of law), it is evident they represent two very 
different realities that are not interchangeable. Several elements could be put forward 
to support this consideration, such as the fact that the EU is neither officially, nor 
substantially, a ‘Common-wealth,’ or the lack of a coordinated foreign policy, or that 
the Europeanization trend is a ‘top-down’ legitimising political process rather than a 
‘bottom-up’ one, which is why, as scholars such as Vivien A. Schmidt, Mathias 
Reimann, Daniel Halberstam, Neil MacCormick, William Twining, and Nico Krisch, 
have analysed in detail, the EU does not have the established governments that 
democracies have in nation-states. It has instead (post-national) ‘governance’, which is 
something completely different. However, given the Discussion Paper’s interest in 
European private law, it would be prudent to describe briefly the current ‘anti-
codification’ sentiment in the European Union. 
First of all, it is of some interest here that what it is generally called ‘European 
private law’ is actually somewhat elusive, and for the most part, not really tangible (as 
is usually the case with supra-national phenomena), even though entire libraries of 
books have been written on it and there are people who claim to have ‘seen’ it.63 
Importantly, although the trend toward harmonisation (or dissolution?64) entered the 
contract law dimension decades ago,65 at the moment of writing the Europeanisation of 
private and contract law is hardly beyond dispute. 
It is thus worth mentioning that scholars who support the Europeanisation process 
are used to arguing that the unification-codification of different national private laws 
could not only provide a helpful means of coping with the both the sovereign and 
private debt (household and corporate) crises, but could also assist in the development 
of a common cultural identity in the European continent. 
For their part, those commentators who disagree with the codification project 
usually argue that divergent laws do not act as barriers to trade and diversity is not 
synonymous with distortion. Furthermore, scholars who do not endorse it commonly 
maintain that (i) those barriers to trade that effectively exist do not demand the creation 
of a ‘European Civil Code’; and (ii) the creation of a European private law will bring 
its own practical difficulties and disadvantages and have an impact on national laws 
(and the daily work of domestic courts) because of the difficulty in defining (and 
                                                          
63  For an introduction, see Christian Twigg-Flesner, The Europeanisation of Contract law 
(Routledge, 2008); Hans-W Micklitz, Leone Niglia, and Stephen Weatherill (eds), The 
Foundations of European Private Law (Hart, 2011). An extended amount of scholarship may be 
found in Siliquini-Cinelli, above n 5. A number of academic journals dedicated to this matter 
have been launched within the last 15 years, including the European Review of Private Law and 
the European Review of Contract Law. See below n 99. 
64  Siliquini-Cinelli, above n 5. See also Luca Siliquini-Cinelli, Béatrice Schütte, ‘Conceptualizing 
the Schmittian “Exception” in the European Union: From Opt-out Procedure(s) to Indirect 
Forms of Secessionism’, (2015) 1 Chicago-Kent Journal of International and Comparative Law. 
65  European private law – most of all EU contract law – was already envisaged by the Treaty of 
Rome when it came into force in 1958. However, the first clear step in the Europeanisation of 
private law was only made by the European Parliament thirty years later by the adoption of two 
resolutions, in 1989 and in 1994. 
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administering) what really constitutes contract law’s acquis; (iii) while claiming to be 
universal, a ‘European Civil Code’ would inevitably exclude the ‘common law way of 
thinking’ from view.66  
Considering the Discussion Paper’s expressed desire for an Australian contract 
law that supports innovation and maximises ‘participation in the digital economy’,67 
and given the significance of the aforementioned doubts and the practical difficulties 
that the codification project has faced since its birth, it is appropriate to note that, as a 
matter of fact, since 2001 the EC has been quite critical of the codification option. This 
is (also) why, in October 2012 it adopted the Single Market Act II: Together for New 
Growth,68 part of the EU Digital Agenda.69 In September 2013, the EC took two other 
steps toward the establishment of a single e-market by publishing the proposal A 
Connected Continent, and a proposal for the creation of a single EU telecom market.70 
In December 2013, the EC presented a roadmap for establishing a single market for 
parcel delivery through a communication entitled Build Trust in Delivery Services and 
Encourage Online Sales.71 With these actions, the EC officially decided to give 
priority to pluralist and insulated soft forms of (post-national) social connectivity and 
e-commerce network systems in order to help establish the single market based upon 
common private and consumer laws.72  
Obviously, the steps taken over the last two years render the discourse on the 
establishment of a single EU market even more complicated. The new soft-networked 
path represents a complete sociopolitical, legal, economic, and ontological shift from 
the project that is aimed at reproposing at the supra-national level the classic state-
based patterns of legislation, regulation, and administration that the creation of the 
European Civil Code would otherwise have inevitably implied. 
 
 
 
 
 
 
 
                                                          
66  Pierre Legrand, Le droit comparé (Presses Universitaires de France, 1999) 101. My translation. 
For an introduction, Stefan Vogenauer and Stephen Weatherill (eds), The Harmonization of 
European Contract Law (Hart, 2006); Hans-W Micklitz, ‘The Concept of Competitive Contract 
Law’ (2005) 23 Penn St. Int’l L. Rev 549. See also Michael J Bonell, ‘The Need and Possibilities 
of a Codified European Contract Law’ (1997) 5 European Review of Private Law 505. 
67  Discussion Paper, 2.6–2.7. 
68  COM(2012) 573 final. 
69   European Commission, ‘Digital Agenda for Europe’ (2015) <http://ec.europa.eu/digital-
agenda> .  
70  Respectively, see the press releases ‘Commission Adopts Regulatory Proposals for a Connected 
Continent’, European Commission – MEMO/13/779 – 11/09/2013, and ‘Commission Proposes 
Major Step Forward for Telecoms Single Market’, European Commission – IP/13/828 – 
11/09/2013.  
71  European Commission, ‘COM(2013) 886 final’ (2013) <http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52013DC0886>. 
72  For a recent survey on the latest results achieved along the harmonising (rectius, neutralising) 
path, see the press release ‘EU Countries are Dismantling Barriers to the European Single 
Market’, European Commission – IP/14/844 – 17/07/2014 <http://europa.eu/rapid/press-
release_IP-14-844_en.htm?locale=en>. See also the two speeches gave in November and 
December 2014 by the EC’s Vice-President, Andrus Ansip, on the necessity for a ‘more 
connected Europe’ and the Digital Connected Market, available at <http://europa.eu/rapid/press-
release_SPEECH-14-2182_en.htm?locale=en>, and <http://europa.eu/rapid/press-
release_SPEECH-14-2420_en.htm>.  
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V   GEOPOLITICS OF (WESTERN) LAW 
 
A   The Immanence of the Common/Civil Law Divide 
 
According to the then-Attorney General of Australia, some of the historical 
foundations of Australian contract law represent a risk to the ‘autonomy and the true 
intentions of the parties [involved]’.73 Putting aside the unsatisfactory essence of this 
claim,74 it should be noted that its trajectory lines up with Western attempts to 
standardise ways of living and obscure local sensibilities. In these ways, the global-
order project, and the universalisation of liberal thought which lies behind it, 
neutralises distinctions between traditions in anthropological and biopolitical terms.75 
From the legal perspective, this approach sees the historical ‘cohabitation’ of different 
legal rules from within, and of national legal systems from without, as key obstacles to 
overcome.76 The global ‘spatial turn’ that sociopolitical theory is undergoing, which is 
overturning the classic idea of ‘space’ as a ‘representative surface’, is testament to 
this.77  
Yet although this (subversive78) phenomenon of obfuscation of (legal) traditions 
is not ‘new’79 or particularly powerful, much sociopolitical, geopolitical, 
anthropological, and biopolitical data suggest that the distinction within the Western 
legal tradition between the Common and Civil law traditions has not fully disappeared 
yet.80    
                                                          
73  Attorney General’s Department, above n 6, 2.6, 4. 
74  The allegedly impeding historical foundations are neither described nor mentioned. 
75  Siliquini-Cinelli, above n 5; ibid. ‘“Against Interpretation”? On Global (Non-)Law, the 
Breaking-Up of Homo Juridicus, and the Disappearance of the Jurist’ (2015) 8(2) Journal of 
Civil Law Studies, forthcoming. 
76  This attitude is particularly demonstrated by the essence of the Doing Business reports of 2004 
and 2005, whose content was based upon Thorsten Beck and Ross Levine’s account against 
(legal) historicism and then partly used by 159 countries in December 2013 to sign the first 
comprehensive agreement since the WTO was founded. This agreement attempted to simplify 
(or dissolve?) the procedures for doing business across borders and redesign the economic 
geography of the world market. See Thorsten Beck, Ross Levine, Legal Institutions and 
Financial Development (National Bureau of Economic Research, 2003). 
77  Pietro Costa, Uno ‘Spatial Turn’ Per La Storia Del Diritto? Una Rassegna Tematica (A ‘Spatial 
Turn’ for Legal History? A Tentative Assessment) Max Planck Institute for European Legal 
History Research Paper Series No. 2013-07. David Kennedy defines this trend, and its need for 
neutrality, in terms of a reaction to the ‘post-war trauma’. See ‘The Methods and the Politics’ in 
Legrand and Munday (eds), above n 62, 345–433. 
78  Legrand, above n 66. 
79  The distinction between the rationalist and evolutionary (legal) tradition was first obscured in the 
nineteenth century by liberalism and its belief in the power of endless negotiations through 
reference to romantic subjectified occasionalism. For an introduction, see Carl Schmitt, Political 
Romanticism (Guy Oakes trans, editions in 1919, 1925; 1989 ed); ibid Political Theology 
(George Schwab trans, University of Chicago Press, editions in 1922, 1934; 2005 ed) 53–66; 
Paul W Kahn, Putting Liberalism in Its Place (Princeton University Press, 2005); ibid Out of 
Eden: Adam and Eve and the Problem of Evil (Princeton University Press, 2007); ibid Political 
Theology: Four New Chapters on the Concept of Sovereignty (Columbia University Press, 
2012). 
80  See the French critique of the Doing Business reports, above n 76, in Association Henry 
Capitant, Les droit de tradition civiliste en question: à propose des Rapports «Doing Business» 
de la Banque Mondial, Capitant Report, 2 Vols. 2006. See also Pier Giuseppe Monateri, 
Geopolitica del Diritto (Rome-Bari, 2013) 25–34. Within comparative legal discourse, the 
opposite ‘unifying view’ is rooted in the belief, mainly promoted by John Henry Wigmore, and 
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Whoever thinks that Australian contract law would benefit from codification 
should delve into this ‘double dimension’ through Hayek’s sociopolitical account to 
the logic of legal reasoning and discourse. He or she should ask him/herself why, from 
a geopolitical point of view, the reductionist approach promoted by legal positivism 
has had (and continues to have) terrible consequences.81 In doing so, s/he would realise 
that, since Rousseau changed Hobbes’s theory of the state to reflect the fact that he did 
not consider any constitution (and, thus, any form of state) and code definitive, the 
violence of state and law creation, destruction, and recreation has been a constant part 
of Western culture. Sadly enough, this Machiavellian trend82 of the instrumentalist use 
of the law for practical purposes is one of the reasons why the West has lost its 
‘memory’, and thus identity.83  
                                                                                                                                            
then by Zweigert and Kötz, that the so-called Western Legal Tradition is a comprehensive 
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See John H Wigmore, A Panorama of the World’s Legal Systems (West Pub. Co, 1928); 
Zweigert and Kötz, above n 32, 63–73. For a recent account on the universalist 
‘instrumentalisation’ of the functionalist method in the comparative discourse, see Siliquini-
Cinelli, above n 5; James Gordley, ‘The Universalist Heritage’, in Legrand and Munday (eds), 
above n 62, 31–45; Pierre Legrand, ‘The Same and the Different’, ibid, 240–311. François Ost, 
‘Law as Translation’, Maurice Adams and Dirk Heirbaut (eds), The Method and Culture of 
Comparative Law (Hart, 2014) 69–86; Geoffrey Samuel, ‘All that Heaven Allows: Are 
Transnational Codes a ‘Scientific Truth’ or Are They Just a Form of Elegant “Pastiche”?’ in 
Monateri (ed), above n 32, 165–91; Horatia Muir-Watt, ‘La function subversive du droit 
comparé’, (2000) 3 Revue internationale de droit comparé 503; ibid ‘Further Terrains for 
Subversive Comparison: The Field of Global Governance and the Public/Private Law Divide’, in 
Monateri (ed), above n 32, 270–90.  
81  Among others, see Hayek, above n 4, 197–225. 
82  For an introduction, see John G A Pocock, The Machiavellian Moment (Princeton University 
Press, 2003). 
83  The most striking evidence of this phenomenon is that, paradoxically, the West does not even 
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the ontological disposition of Western (non-)culture has shifted from the Greece of Thucydides 
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Athena vol I–III (Rutgers University Press, editions in 1987, 1991; 2003, 2002 and 2001 eds). 
See also Mary L Lefkowits, Guy MacLean Rogers (eds), Black Athena Revisited (University of 
North Carolina Press, 1996); Martin Bernal, David Chioni Morre (eds), Black Athena Writes 
Back (Duke University Press, 2006); Franz V M Cumont, Oriental Religions in Roman 
Paganism (Echo Library, first published 1911, 2008 ed); Francis M Cornford, From Religion to 
Philosophy (Dover, first published 1912, 2004 ed); Samuel Angus, The Mystery-Religions 
(Dover, first published 1928, 1975 ed); William O E Oesterley, Theodore H Robinson, Hebrew 
Religion (Kessinger Publishing, first published 1930, 2003 ed); William W Tarn, Hellenistic 
Civilization (Metheun, 1966); Anthony D Smith, The Ethnic Origins of Nations (Blackwell, 
1986); Jan Assmann, Moses the Egyptian (Harvard University Press, 1998); ibid The Price of 
Monotheism (Stanford University Press, 2009); ibid Religio Duplex (Polity, 2014); ibid Cultural 
Memory and Early Civilization (Cambridge University Press, 2011); Bernard Williams, The 
Problem of the Self (Cambridge University Press, 1973); John Perry, Personal Identity 
(University of California Press, 1975); Eric Berne, Beyond Games and Scripts (Grove Press, 
1976); Charles Taylor, The Malaise of Modernity (House of Anansi Press, 1991); Edward Said, 
Culture and Imperialism (Vintage, 1993); Dean P McAdams, The Stories We Live By (Gulford 
Press, 1993); Jonathan Boyarin (ed), Remapping Memory (University of Minnesota Press, 1994); 
Michael S Roth, ‘We Are What We Remember (and Forget)’ (1994) 6 IX Tikkun 41; James 
Tully, Strange Multiplicity (Cambridge University Press, 1995); Victor Tcherikover, Hellenistic 
Civilization and the Jews (Baker Publishing, first published 1959, 1999 ed); Michael A Signer 
(ed), Memory and History in Christianity and Judaism (University of Notre Dame Press, 2001); 
Samuel P Huntington, The Clash of Civilizations and the Remaking of World Order (Simon & 
Schuster, 1996); ibid Who Are We? (Simon & Schuster, 2004); Hannah Arendt, The Life of the 
Vol 34(1) Why Australian Contract Law Should not be Codified 115 
 
 
 
This methodology has become the key element of the Civil law tradition because, 
according to Burke,84 the French Revolution made the remote (and hence 
‘exceptional’) possibility of the revolutionary and distortive use of (the) law and legal 
reasoning the structural (and hence ‘usual’) condition of their paradigmatic 
understanding. History, and in particular the number of constitutions and (civil, 
criminal, administrative, etc.) codes that have appeared, disappeared, and then re-
appeared within Civil law countries, proved that Burke was right: civil law lawyers 
have become accustomed to create, destroy, and then re-create ad nutum what they 
think is the socio-ontological paradigm of law (and its logic of memory) for practical 
purposes.  
Conversely, since the drafting of Magna Carta in 1215, the guardians of the 
Common law tradition have always respected, protected, and promoted the mythical 
yet powerful sublimity of law’s uncanny presence as expressed by the anti-rationalist 
anthropological and biopolitical origins of the rule of law.85 The intimate essence of 
the aforementioned process of ‘in-carnation’ (as opposed to that of ‘ex-carnation’, 
characteristic of law’s administration in Civil law countries) by which law’s ideal 
ontological essence was (and still is) presentified in the judicial activity of oracles of 
the common law is powerful testament to this. As mentioned earlier, since Glanvill, 
Bracton, and Blackstone’s inquiries into the nature and use of law and legal reasoning, 
the ultra-positivist value of legal discourse has indeed become a founding element of 
the Common law experience – and, as lawyers, it is our specific duty to keep protecting 
it. 
 
B   LEGAL TRANSPLANTS 
 
The discussion thus far should have demonstrated that the geo-socio-bio-anthro-
political essence of codification is that of a process of ‘ex-carnation’ of law’s sublimity 
into a legal ‘corpus’ of ontological signification (the code). The fact that this way of 
‘administering’ law’s mythical presence belongs to the Civil law tradition and not to 
that of the Common law is, therefore, mainly related to how constructivist rationalism 
reflects the centrality of the person within Civil law culture.86 As a comparatist who 
believes strongly in the importance of respecting how cultures are ‘mapped’87 through 
                                                                                                                                            
Mind (Harvest, 1981): ibid above n 19; Aleida Assman, Cultural Memory and Western 
Civilization (Cambridge University Press, 2011). 
84  Burke, above n 40. Arendt correctly notes that it was Montesquieu who predicted, forty years 
before the outbreak of the Revolution, ‘the breakdown of the old Roman trinity of religion, 
tradition, and authority’. Arendt, above n 19, 108 (emphasis added). 
85  Scholarship on the rule of law is seemingly endless. Any investigation on this topic should at 
least consider, as an introduction, Tom Bingham, The Rule of Law (Penguin, 2010); Brian Z 
Tamanaha, On the Rule of Law. History, Politics, Theory (Cambridge University Press, 2003); 
Timothy A O Endicott, ‘The Impossibility of the Rule of Law’ (1999) 19(1) Oxford Journal of 
Legal Studies 1. 
86  This is further demonstrated by the fact that codes are always the work of a group of 
‘individuals’, while the common law is the expression of a system of beliefs and doctrines, 
‘forms of life’, or ‘social customs’. See above n 32, n 35, and n 60. 
87  For an introduction, see Peter Birks, The Classification of Obligations (Oxford University Press, 
1997); ibid Equity in the Modern Law: An Exercise in Taxonomy’ (1996) 26 University of 
Western Australia Law Review 1; Charles EF Rickett and Ross Grantham (eds), Structure and 
Justification in Private Law (Hart, 2008); Andrew Burros and Alan Roger (eds), Mapping the 
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in Context 411; Geoffrey Samuel, ‘Can the Common Law Be Mapped’? (2005) 55(2) University 
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the legal traditions that express them via a definition of identities, I would suggest that 
any attempt to transplant codification into the Common (and, thus, Australian) law 
context would be not only inappropriate, but also misleading and dangerous. 
 This consideration warrants further comment. Two different schools of 
thought have always characterised comparative law’s approach to legal transplants. In 
a book that has become the starting point for any comparative inquiry, Alan Watson 
has claimed that ‘legal transplants – the moving of a rule or a system of law from one 
country to another, or from one people to another – have been common since the 
earliest recorded history’.88 Watson, according to whom comparative law is a ‘form of 
legal history’,89 maintains that ‘the transplanting of individual rules or of a large part of 
a legal system is extremely common’, and that ‘transplanting is, in fact, the most fertile 
source of development. Most changes in most systems are the result of borrowing’. He 
also says that ‘usually[,] legal rules are not peculiarly devised for the particular society 
in which they now operate’.90 Watson proceeded to dedicate an entire book to the 
argument that legislators invariably lack the imagination to see and understand the 
merits of foreign systems of law and culture, and has vehemently argued that the legal 
mind should never be sealed off from surrounding cultures.91 Similar suggestions have 
recently been made by Esin Örücü in an investigation of the ‘original convergence’ of 
legal traditions and by Chen Lei, according to whom legal transplants are ‘inextricably 
linked with the transfer of legal culture’.92 
In contrast with Watson’s view, Pierre Legrand93 has argued that legal transplants 
are ‘impossible’ simply because (i) law is never culturally rootless and/or limited to 
rules, and (ii) it is never possible to force people operating under one system of beliefs 
to accept as meaningful something that does not belong to that system. After having 
correctly pointed out the flaws of Watson’s reductive understanding of ‘law as rule’, 
Legrand has indeed suggested that ‘what can be displaced from one jurisdiction to 
another is, literally, a meaningless form of words. To claim more is to claim too much. 
In any meaning-ful sense of the term, ‘legal transplants’, therefore, cannot happen. No 
rule in the borrowing jurisdiction can have any significance as regards the rule in the 
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92  Respectively, Esin Örücü ‘Convergence and Difference: Theoretical Issues’ in Masha 
Antokolskaia (ed), Convergence of Family Law in Europe (Intersertia, 2007) 25, 38, and Chen 
Lei, ‘Contextualizing Legal Transplant: China and Hong Kong’ in Monateri (ed), above n 32, 
192, 192. 
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jurisdiction from which it is borrowed. This is because, as it crosses boundaries, the 
original rule necessarily undergoes a change that affects it qua rule’.94 
To investigate both opinions properly while dealing with the instrumentalist use 
of comparative law, it should be borne in mind that legal transplants can be directed 
not only at the positivistic content of the law, but also at the ways through which this 
content is created, destroyed, recreated, and generally administered.95 Legal transplants 
may thus not only be concerned with the norms regulating, for instance, the transfer of 
property, but may also affect how these norms are given to society at large 
(codification, legislation, case law, etc.). A clear example of how the instrumentalist 
use of comparative law has penetrated legal reasoning and affected the mechanisms of 
norm production within the Western legal tradition is seen in the increasing relevance 
of case law in Civil law countries and of legislation in Anglo-American ones. 
Thus, given the Attorney General’s interest in the European landscape on contract 
law, and the fact that the Discussion Paper mentioned the Draft Common Frame of 
Reference (‘DFCR’)96 as an important achievement along the ‘harmonising’ path, it is 
prudent to note that the EU is explicitly challenging the foundations of national private 
law systems. The latest developments in legal thought and innovative approaches to 
law clearly demonstrate this. A useful example of the attractiveness of the 
instrumentalist use of comparative law for the promotion of this outlook within the 
Union is represented by the forerunner of the DCFR, namely the Principles of 
European Contract Law (‘PECL’).97 The DCFR was conceived and drafted based on 
the content of the PECL, with the aim of overcoming the latter’s limits and paradoxes. 
The PECL and the DCFR are in fact the two most significant doctrinal international 
statements used in the debate on the Europeanisation of national private laws. The 
making of these instruments clearly demonstrates that there is an urgent need for an 
analysis that, first, may critically assess the departure from national paradigms for 
understanding law and, second, may explain how and why state law patterns of 
legislation are questioned. 
Unfortunately, by focusing solely on the positivistic dimension and business 
implications of both ‘codes’, EU and private law scholars have never understood that 
the PECL and DCFR’s drafters have produced the maximum expression of the way in 
which the formal ‘depoliticisation’ and ‘dejuridification’ pursued by the global-order 
project has negatively affected (private) legal reasoning and the sociology of law on 
                                                          
94  Ibid 120. See also ‘What “Legal Transplants?” in David Nelken, Johannes Fest (eds), Adapting 
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the continent. They have done this by looking for the ‘best solution’98 in absolute terms 
and providing a sterile set of principles99 through a mere comparison of national 
private law rules (and of those norms contained in the UNIDROIT Principles) which 
annihilates both the political sensibility and sociology behind private law rules. 100    
 
 
 
VI   CONCLUSION 
  
Paul de Man asserted that ‘[t]he legal machine … never works exactly as it was 
programmed to do. It always produces a little more or a little less than the original, 
theoretical input’.101 If we agree with this, then, paraphrasing Geoffrey Samuel’s 
suggestion on the essence of the ‘convergence-divergence’ debate,102 we should 
perhaps say that this is a debate neither about the law nor about the comparatist, but 
about the role of the jurist, broadly understood, and thus about the sociopolitical impact 
of legal reasoning.103 If we still want (legal) traditions to keep defining and shaping us 
as ‘humans’ through time, we as lawyers must do our part in protecting them. To do so 
requires that we first understand not only their ongoing anthropological and 
biopolitical constitutive force, but also how they express this force through their 
boundaries. (Uexküll, de la Blanche, Ratzel, Heidegger and, in part, Arendt would 
agree with this.)104 Thus, even if we decide to take a Derridean step and work against 
some of the key categories of a (legal) tradition with the aim of criticising its 
‘institutional crystallisations’,105 we should at least concede that traditions have an 
inescapable moral value, as Gadamer persuasively argued when he claimed that, given 
our historical and linguistic predicament, we cannot achieve any transcendental-
universalist hermeneutical dimension.106  
                                                          
98  The pursuit of the ‘best’ legal solution is rooted in what Leo Strauss defined as the ‘classic 
model’ of political thought, which was aimed at finding the perfect political system in Platonic 
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Social Structure and Law’ (1976) 39 Modern Law Review 287. 
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led to the unsatisfactory creation of a set of ‘principles’ that confusingly claim to be ‘rules’. See 
Article 1:101 PECL.  
Similarly, the nature and scope of the DCFR are still unclear, and entire libraries of books have 
been written in an attempt to define them. See above n 63. 
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authors, it is reasonable to argue that this (non-)choice is instead a tribute paid to the German 
BGB. The shocking result is that the text that should serve as the primary ‘compass’ to guide the 
EU in the codification of the acquis communautaire has completely annihilated the contract law 
distinction between Romanistic (French) and Germanic legal families within the Civil law 
tradition. 
101  Paul de Man, ‘Promises (Social Contract)’ in Allegories of Reading (Yale University Press, 
1979) 246, 271. 
102   Samuel, above n 80, 178. 
103  Watson correctly argues that ‘[l]egal culture is legal tradition, and legal tradition is legal culture. 
[Yet] [t]hose living the culture, namely lawyers including judges and law professors, are usually 
unaware of the tradition’, in  Watson, above n 88, 1. I discussed this further in Siliquini-Cinelli, 
‘“Against Interpretation”’?, above n 75. . See also above n 5, 36. 
104  See above n 28. 
105  Douzinas, Warrington, McVeigh, above n 41, 140. 
106  Hans-Georg Gadamer, Truth and Method (Sheed & Ward, 1975); ibid Philosophical 
Hermeneutics, David E Linge (ed), (University of California Press, 1976). See also Diane P 
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Samuel P. Huntington has claimed that ‘Western belief in the universality of 
Western culture suffers three problems: it is false; it is immoral; and it is dangerous’.107 
He maintains that these problems are directly related to what he defines as the ‘global 
identity crisis’.108 To understand this claim, and what Huntington describes as the 
‘increased salience of cultural identity’, we should bear in mind that the West has been 
built on (and promoted through) constructed memories that have always been accepted 
as true because they have been instrumentally manipulated by their guardians.109 This 
fanatic trend of Machiavellian creation, disruption, and change of Western cultural 
signification forces us to question the basis upon which the West knows itself and 
produces (and sells) its own cultural, sociopolitical, and ontological image (or test, as 
Legendre would say).110 
This is the reason why, in my opinion, the only way to address the ‘global 
identity crisis’ efficiently is to rediscover the extremely important social function(s) of 
traditions. Given that existence (our sensible experience and knowledge) precedes 
essence (intelligible and mythical ideas),111 traditions matter simply because, as a ‘set 
of information’,112 they are living anthropological, biopolitical, and ontological 
schemes constitutive of the memory in which existential identity is rooted. The fact 
that traditions are living schemes means that they do not arise automatically and are 
not immortal: they must first be obtained through sacrifice, and then protected. T S 
Eliot defined this when inquiring into the relationship between ‘depersonalisation’ and 
the ‘sense of traditions’. In his words, ‘[t]radition … cannot be inherited, and if you 
want it you must obtain it by great labour. It involves, in the first place, the historical 
sense, which we may call nearly indispensable to anyone […]; and the historical sense 
involves a perception, not only of the pastness of the past, but of its presence’.113 
This applies to law and legal reasoning as well. In a remarkable passage from The 
Scottish Legal Tradition, Lord Cooper of Culross claims that ‘law is the reflection of 
the spirit of a people’.114 This claim may, in part, be united to that of Savigny115 on the 
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importance of relationship law–culture, and to that of Carl Schmitt on the 
aforementioned link between localisation (Ortung) and ordering (Ordnung) that 
constitutes the nomos of the earth.116 Lord Cooper’s compelling words, however, have 
been contradicted by history: the instrumentalist use of (the) law through legal 
transplants has not only always been practised, but has also had an unavoidable role in 
shaping the essence of legal cultures.117 
 This paper has investigated why the geo-socio-bio-anthro-political essence of 
codification is that of a process of ‘ex-carnation’ of law’s sublimity into a legal 
‘corpus’ (the code) of ontological signification. It has done this by delving into this 
dimension from the perspective of the aesthetic and performative administration of 
contract law rules in both Common and Civil legal traditions through the lenses of 
Hayek’s ‘evolutionary/rationalist’ dichotomy of the two ‘sources of (legal) order’. It 
was also claimed that the fact the constructivist way of ‘administering’ law’s mythical 
presence belongs to the Civil law tradition and not to that of Common law is not 
incidental. The evolutionary approach of the latter, and its belief in the ethic of 
adjudication, could never tolerate the political imposition (or legal transplantation) of 
the rational and constructivist attitude that characterises the former’s belief in the 
perpetual capacity to build, destroy, and re-build a novus ordo saeclorum.118  
This is not to say that the construction of conceptual (legal) models does not 
require reference to more-or-less corresponding external realities as a means by which 
we may come to know ourselves through interaction with the ‘other’.119 It is exactly 
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the opposite: by serving as a set of converging and diverging information from within, 
legal traditions tell the ‘truth’120 about us by reflecting this instability while also 
interacting with other traditions. Paraphrasing Maurice Blanchot, we may say that, as 
with any system, legal traditions constantly interiorise what exceeds them through a 
paradigm that designates them as ‘exterior to themselves’.121 This is why legal analysis 
should not be instrumentally reduced to a single traditional method of approaching 
(the) law and legal reasoning either.  
What this paper claims thus tries neither to cover nor delegitimise the fact that the 
process of exchange between legal traditions has always existed, nor to deny that, in 
our neorealist age and with the fall of the ‘bipolar system’, this process is accelerating 
at an incredible pace.122 On the contrary, contact between legal traditions is not only an 
indispensable tool through which societies may gain a better understanding of 
existential questions, but is also essential for their survival given that, strictly speaking, 
any exchange of information between two (or more) realities always implies a mutual a 
priori recognition and legitimation. Hence, far from being a mere post-modern 
manifesto of the comparative method,123 what this contribution stands against is, 
instead, a politics of distortive and manipulative transplants that will inevitably 
neutralise legal traditions and their constitutive force by transforming the pluralist 
networking system that unites them into an imperial dimension of (dehumanised) 
rational contemplation. From this perspective, if the Australian legislator takes the step 
of codification to (try to) administer contract law’s sublimity, his/her decision will 
inevitably represent another example of the weakness of the ‘law–culture’ and 
‘politics–logic of memory’ relationships. In this sense, the fact that, according to 
Supiot,124 the aforementioned dissolving trend of the West is rooted in the 
anthropological ‘civilising mission’ of the contract and in the instrumentalist use of the 
methods through which the sources of (contract) law are administered should be taken 
into pivotal account in the codification debate.  
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